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Department of Energy § 205.173

(1) A statement that such person may 
participate in the hearing; or 

(2) A statement that such person may 
request a separate conference or hear-
ing regarding the application or appeal. 

(e) When a hearing is convened in ac-
cordance with this section, each person 
may present views as to the issue or 
issues involved. Documentary evidence 
may be presented at the hearing, but 
will be treated as if submitted in the 
regular course of the proceedings. A 
transcript of the hearing will not usu-
ally be prepared. However, the DOE in 
its discretion may have a verbatim 
transcript prepared. 

(f) The official conducting the hear-
ing may administer oaths and affirma-
tions, rule on the presentation of infor-
mation, receive relevant information, 
dispose of procedural requests, deter-
mine the format of the hearing, and 
otherwise regulate the course of the 
hearing. 

(g) Because a hearing is solely for the 
exchange of views incident to a pro-
ceeding, there will be no formal reports 
or findings unless the DOE in its dis-
cretion determines that such would be 
advisable. 

[39 FR 35489, Oct. 1, 1974, as amended at 40 FR 
36557, Aug. 21, 1975]

§ 205.173 Public hearings. 

(a) A public hearing shall be con-
vened incident to a rulemaking: 

(1) When the proposed rule or regula-
tion is likely to have a substantial im-
pact on the Nation’s economy or large 
numbers of individuals or businesses; 
or 

(2) When the DOE determines that a 
public hearing would materially ad-
vance the consideration of the issue. A 
public hearing may be requested by 
any interested person in connection 
with a rulemaking proceeding, but 
shall only be convened on the initiative 
of the DOE unless otherwise required 
by statute. 

(b) A public hearing may be convened 
incident to any proceeding when the 
DOE in its discretion determines that 
such public hearing would materially 
advance the consideration of the issue. 

(c) A public hearing may only be con-
vened after publication of a notice in 
the FEDERAL REGISTER, which shall in-

clude a statement of the time, place, 
and nature of the public hearing. 

(d) Interested persons may file a re-
quest to participate in the public hear-
ing in accordance with the instructions 
in the notice published in the FEDERAL 
REGISTER. The request shall be in writ-
ing and signed by the person making 
the request. It shall include a descrip-
tion of the person’s interest in the 
issue or issues involved and of the an-
ticipated content of the presentation. 
It shall also contain a statement ex-
plaining why the person would be an 
appropriate spokesperson for the par-
ticular view expressed. 

(e) The DOE shall appoint a presiding 
officer to conduct the public hearing. 
An agenda shall be prepared that shall 
provide, to the extent practicable, for 
the presentation of all relevant views 
by competent spokespersons. 

(f) A verbatim transcript shall be 
made of the hearing. The transcript, 
together with any written comments 
submitted in the course of the pro-
ceeding, shall be made available for 
public inspection and copying in the 
public docket room, as provided in 
§ 205.15. 

(g) The information presented at the 
public hearing, together with the writ-
ten comments submitted and other rel-
evant information developed during 
the course of the proceeding, shall pro-
vide the basis for the DOE decision.

Subpart N [Reserved]

Subpart O—Notice of Probable 
Violation, Remedial Order, 
Notice of Proposed Disallow-
ance, and Order of Disallow-
ance

AUTHORITY: Emergency Petroleum Alloca-
tion Act of 1973, Pub. L. 93–159, as amended, 
Pub. L. 93–511, Pub. L. 94–99, Pub. L. 94–133, 
Pub. L. 94–163, and Pub. L. 94–385, Federal 
Energy Administration Act of 1974, Pub. L. 
93–275, as amended, Pub. L. 94–332, Pub. L. 94–
385, Pub. L. 95–70, Pub. L. 95–91; Energy Pol-
icy and Conservation Act, Pub. L. 94–163, as 
amended, Pub. L. 94–385, Pub. L. 95–70, De-
partment of Energy Organization Act, Pub. 
L. 95–91, as amended, Pub. L. 95–620; E.O. 
11790, 39 FR 23185; E.O. 12009, 42 FR 46267.

SOURCE: 44 FR 7924, Feb. 7, 1979, unless oth-
erwise noted.
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§ 205.190 Purpose and scope. 
(a) This subpart establishes the pro-

cedures for determining the nature and 
extent of violations of the DOE regula-
tions in parts 210, 211, and 212 and the 
procedures for issuance of a Notice of 
Probable Violation, a Proposed Reme-
dial Order, a Remedial Order, an In-
terim Remedial Order for Immediate 
Compliance, a Remedial Order for Im-
mediate Compliance, a Notice of Prob-
able Disallowance, a Proposed Order of 
Disallowance, an Order of Disallow-
ance, or a Consent Order. Nothing in 
these regulations shall affect the au-
thority of DOE enforcement officials in 
coordination with the Department of 
Justice to initiate appropriate civil or 
criminal enforcement actions in court 
at any time. 

(b) When any report required by the 
ERA or any audit or investigation dis-
closes, or the ERA otherwise discovers, 
that there is reason to believe a viola-
tion of any provision of this chapter, or 
any order issued thereunder, has oc-
curred, is continuing or is about to 
occur, the ERA may conduct an in-
quiry to determine the nature and ex-
tent of the violation. A Remedial Order 
or Order of Disallowance may be issued 
thereafter by the Office of Hearings 
and Appeals. The ERA may commence 
enforcement proceedings by serving a 
Notice of Probable Violation, a Notice 
of Probable Disallowance, a Proposed 
Remedial Order, a Proposed Order of 
Disallowance, or an Interim Remedial 
Order for Immediate Compliance.

§ 205.191 [Reserved]

§ 205.192 Proposed remedial order. 
(a) If the ERA finds, after the 30-day 

or other period authorized for reply to 
the Notice of Probable Violation, that 
a violation has occurred, is continuing, 
or is about to occur, it may issue a 
Proposed Remedial Order, which shall 
set forth the relevant facts and law. 

(b) The ERA may issue a Proposed 
Remedial Order at any time it finds 
that a violation has occurred, is con-
tinuing, or is about to occur even if it 
has not previously issued a Notice of 
Probable Violation. 

(c) The ERA shall serve a copy of the 
Proposed Remedial Order upon the per-
son to whom it is directed. The ERA 

shall promptly publish a notice in the 
FEDERAL REGISTER which states the 
person to whom the Proposed Remedial 
Order is directed, his address, and the 
products, dollar amounts, time period, 
and geographical area specified in the 
Proposed Remedial Order. The notice 
shall indicate that a copy of the Pro-
posed Remedial Order with confidential 
information, if any, deleted may be ob-
tained from the ERA and that within 15 
days after the date of publication any 
aggrieved person may file a Notice of 
Objection with the Office of Hearings 
and Appeals of accordance with 
§ 205.193. The ERA shall mail copies of 
the FEDERAL REGISTER notice to all 
readily identifiable persons who are 
likely to be aggrieved by issuance of 
the Proposed Remedial Order as a final 
order. 

(d) The Proposed Remedial Order 
shall set forth the proposed findings of 
fact and conclusions of law upon which 
it is based. It shall also include a dis-
cussion of the relevant authorities 
which support the position asserted, in-
cluding rules, regulations, rulings, in-
terpretations and previous decisions 
issued by DOE or its predecessor agen-
cies. The Proposed Remedial Order 
shall be accompaned by a declaration 
executed by the DOE employee pri-
marily knowledgeable about the facts 
of the case stating that, to the best of 
declarant’s knowledge and belief, the 
findings of fact are correct. 

(e) The ERA may amend or withdraw 
a Proposed Remedial Order at its dis-
cretion prior to the date of service of a 
Statement of Objections in that pro-
ceeding. The date of service of the 
amended documents shall be consid-
ered the date of service of the Proposed 
Remedial Order in calculating the time 
periods specified in this part 205.

§ 205.192A Burden of proof. 
(a) In a Proposed Remedial Order pro-

ceeding the ERA has the burden of es-
tablishing a prima facie case as to the 
validity of the findings of fact and con-
clusions of law asserted therein. The 
ERA shall be deemed to meet this bur-
den by the service of a Proposed Reme-
dial Order that meets the requirements 
of § 205.192(d) and any supplemental in-
formation that may be made available 
under § 205.193A. 
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